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1 Endorsed: Filed Jun 30 1939 Theodore Cogswell, 

Register of "Wills, D. C. Clerk of Probate Court ! 

In the District Court of the United States for the 
District of Columbia 

Holding A Probate Court 

Administration No. 53524 

l 

In re, Estate of Elizabeth T. Hengesbach, Deceased,! 

Petition for Caveat 

The petition of Carl J. Hengesbach and Francis 0. Hep- 
gesbach respectfully represents to this Honorable Court: 

1. That petitioners are each citizens of the United States 
and residents of the District of Columbia, and file this peti¬ 
tion as brothers of Elizabeth T. Hengesbach, the above 
named decedent. 

2. That the said Elizabeth T. Hengesbach was a citizejn 
of the United States and a resident of the District of Co¬ 
lumbia. 

3. That petitioners each have notice that a certain pap^r 
writing bearing date of the 20tli of July, 1937, has been filejd 
in this Honorable Court, as the last will and testament <|>f 
said Elizabeth T. Hengesbach, deceased. 

4. That the interests of each of petitioners will be in¬ 
juriously affected by the allowance of said pretended wiljl, 
or its admission to probate; that they do hereby contest the 
probate and validity of said paper writing purporting tjo 
be the last will and testament of Elizabeth T. Hengesbach, 
deceased, and for that purpose allege: 

First: That said paper writing bearing date of July 2^, 
1937, is not the last will and testament of the said decedent 

Second: That the attesting witnesses to said alleged wijfi 
did not nor did any one of them sign her name as a witness 
to the said alleged will at the request of the said Elizabeth 
T. Hengesbach. 
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Third: That the attesting witnesses to the said alleged 
will did not sign their names to the said alleged will in the 
presence of each other nor in the presence of the said de¬ 
cedent. 

Fourth: That the said deceased was not, at the time of 
the making and subscribing or of the acknowledging by her 
of said paper writing, of sound mind and memory or in any 
respect capable of making a will. 

2 Fifth: That the said paper writing purporting to 

be the last will and testament of said deceased, was 
obtained and the execution thereof procured from the said 
Elizabeth T. Ilengesbach by fraud and deceit exercised 
upon her by one .James Ilengesbach, her brother, or some 
other person or persons unknown to petitioners. 

Sixth: That the said paper writing purporting to be the 
last will and testament of said deceased, was obtained and 
the execution thereof procured from the said Elizabeth T. 
Ilengesbach by the undue influence, duress and coercion ex¬ 
orcised upon her by one James Ilengesbach, her brother, 
or some other person or persons unknown to petitioners. 

Seventh: That said deceased, at the time of the signing 
of said alleged will, did not declare said paper writing to 
be her last will and testament. 

5. That petitioners are advised that a period of at least 
several months will elapse before a determination of the 
issues to be framed upon the caveat can be had, and peti¬ 
tioners accordingly state that a collector should be ap¬ 
pointed to collect, conserve and administer upon the assets 
of the estate of the decedent, pending the conclusion of this 
litigation. 

Wherefore, the premises considered, the petitioner 
prays: 

1. That process may issue from this Court requiring the 
parties in interest to answer the exigencies of this petition. 

2. That the probate granted said paper writing hereto¬ 
fore may be revoked. 

3. That issues may be framed between caveator and 
caveatee of the will, to be tried by jury to determine the 
facts of the alleged will. 

4. That a collector or collectors may be appointed to take 
charge of the estate of the deceased, to serve under bond 
until the termination of this caveat proceeding. 
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3 5. Aiul for such other and further relief as to the 

Court may seem meet and proper. 

CARL J. HENGESBACH 
FRANCIS 0. HENGESBACH 

SAMUEL BOGORAD, 

600 F St., N. W., 

Washington, D. C., 

Attorney for Caveator 

District of Columbia, .<?<?.• 


We, Carl J. Hengesbach, and Francis 0. Hengesbach, po 
solemnly swear that we have read the foregoing petition 
by us subscribed and know the contents thereof; that the 
statements therein made of our personal knowledge ajre 
true, and those made upon information and belief we Re¬ 
lieve to be true. 

CARL J. HENGESBACH 

FRANCIS 0. IIENGESBACJj 

Subscribed and sworn to before me this 16 dav of June, 
1039. 

WALTER S. HARTMAN! 
(Seal) Notary Public, D. C .I 

Service of a copy of the foregoing petition for caveat 
acknowledged this 29th day of June, 1939. 

LOUIS F. FRICK 


Attorney for James Hengesbach, 
as Executor of the Estate of 
Elizabeth T. Hengesbach, deceased. 


(Endorsement: Petition for Caveat. Filed June 30,1939. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court). j 
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Motion to Dismiss Caveat Insofar as Same 
ports to he a TT T ?7/ of Personal Property 


Pur- 


Comes now James A. Hengesbach, Executor of the last 

7 j 

will and testament of Elizabeth T. Hengesbach, deceased, 
by and through his attorney Frank L. Shigo, moves to dig- 
miss the Petition For Caveat insofar as caveat purports 
to he a will of personal property, for the following reasons: 
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Said caveat was filed on June 30,1939 which is more than 
three months after said last will and testament of decedent 
was admitted to probate and record. 

FRANK L. SHIGO 
Attorney for Caveatee 
Mills Bldg. 

(Endorsement: Motion to dismiss Caveat insofar as same 
purports to be a will of personal property. Filed July 11, 
1939. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

5 Final Decree Dismissing Caveat to Will of Personal 

Property 

This action came on to be heard at this term on the 
eaveatee’s motion to dismiss the caveat insofar as it is a 
caveat to a will of personal property, and after hearing 
argument of counsel for the respective parties said motion 
was granted on October 3,1939, and it is, by the Court, this 
23rd day of October, 1939. 

Adjudged, Ordered, and Decreed that said caveat be and 
the same is dismissed insofar as it is a caveat to a will of 
personal property, with costs against the caveator. 

JAS. W. MORRIS 

Justice. 

And the caveator notes an appeal to the United States 
Court of Appeals for the District of Columbia. Whereupon 
the penalty of the caveator’s undertaking for Costs is to be 
in the sum of one hundred ($100.00) dollars, with appro¬ 
priate surety, or in lieu thereof, a deposit of fifty ($50.00) 
dollars cash. 

JAS. W. MORRIS 

Justice. 

Approved as to form: 

10/18/39 

FRANK L. SHIGO 
Attorney for Caveatee. 

(Endorsement: Order dismissing Caveat. Filed Oct. 
23, 1939. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 
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6 Memorandum: Nov. 24, 1939. Cash deposit of 
Fifty Dollars ($50.00), in lieu of Undertaking for 

costs on appeal. i 

7 Estate of Elizabeth T. Hengesbach, Deceased. 
No. 53,524 Administration. 

The President of the United States to Carl J. Henges- 
bach and Francis 0. Hengesbach, residents, Greeting:! 

If you have any cause to show why the paper writing, 
dated the 20" day of July 1937, purporting to be the last 
will and testament of Elizabeth T. Hengesbach, late of ihe 
District of Columbia, deceased, should not be admitted I to 
probate and record, and why letters testamentary should 
not be granted to James A. Hengesbach, the executor 
named therein, yon will appear and make such cause known 
before the District Court of the United States for the Dis¬ 
trict of Columbia, holding Probate Court, in and for salid 
District, on Wednesday, the 29" day of June, A. D. 19.>8, 
at 10 o’clock, A. M. j 

Witness, the Honorable Alfred A. Wheat, Chief Justibe 
of said Court, this 17" day of June, A. D. 1938. j 

Attest: | 

VICTOR S. MERSCH I 

Deputy Register of Wilts for the District of Columbi\i, 

Clerk of the Probate Cour\t. 
(Seal) | 

i 

WM. .1. MADDEN, Attorney. \ 

Probate Court Rules, Rule 8. j 

2. Return.—Such citation shall be made returnable on 
a dav therein named, not less than ten davs from the day o!f 
issue, and shall be served at least five days before thfe 
return day. | 

(Endorsement: Citation—Probate of Will. Issued Junb 
17, 1938. Returnable June 29, 1938. Theodore Cogswell;, 
Register of Wills, D. C., Clerk of Probate Court). j 

8 No. 53,524 Administration p]state of Elizabeth Tj 
Hengesbach Deceased. Citation Probate of Will 

Issued June 17, 1938 Returnable June 29, 1938 Sum¬ 
moned the within named Carl J. Hengesbach Personally 
June 21, 1938. Francis O. Hengesbach Personally June 20, 
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1938. John B. Colpovs U. S. Marshall in and for the D. 
of C. By Richard A. Oden, Deputy If. S. Marshal Filed 
Jim 29 1938, Theodore Cogswell, Register of Wills, Clerk 
of Probate Court. 

(Endorsement: Summoned the within named Carl J. 
Ilengesbach personally June 21, 1938. Francis 0. Henges- 
back personally, June 20, 1938. John B. Colpovs, IT. S. 
Marshal in and for the D. of C. Richard A. Oden, Deputy 
C. S. Marshal.) 

9 Designation of Record 
To the Clerk: 

Please prepare Transcript of Record in the above-en¬ 
titled case on appeal to the United States Court of Appeals 
for the District of Columbia, to include the following: 

1. Caveat. 

2. Motion to Dismiss Caveat. 

3. Final Decree Dismissing caveat and order for bond 
or cash deposit on appeal. 

4. Memorandum—Cash deposit in lieu of bond, $50.00 

5. This designation. 

SAMUEL BOGORAD, 
Attorney for Caveators. 

Service of a copy of the above designation acknowledged 
this 12th day of December, 1939. 

FRANK L. SHIGO, 

Attorney for Caveatee. 

(Endorsement: Designation of Record. Filed Decem¬ 
ber 15, 1939. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 

10 Counter Designation of Record 
To the Clerk: 

Now comes James A. Ilengesbach, appellee in the above- 
entitled cause, and designates parts of the record to be in¬ 
cluded in the transcript in addition to those designated by 
appellant, such additional parts being deemed necessary 
and material for a determination of the questions raised on 
appeal, namely: 

i. Original Citation. 
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2. U. S. Marshal’s return of service upon Carl J. Henges- 

bacli and Francis O. ITongesbacli, caveators. | 

3. This designation. 

FRANK L. SHIGO, ! 

Attorney for Appellec-Caveate 

Service of a copy of the above designation acknowledged 
this 13th day of December, 1939. 

SAMUEL BOGORAD 
Attorney for Appellant-Caveator. 

j 

(Endorsement: Counter Designation of Record. F^led 
Dec. 15,1939. Theodore Cogswell, Register of Wills, D.jC., 
Clerk of Probate Court) 

FRANK L. SHIGO | 

Attorney at Law j 

Mills Bldg. j 

Washington, D. C. j 

11 District Court of the United States for the j 

District of Columbia j 

I 

Holding a Probate Court j 


District of Columbia, to wit: 

\ 

1, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, Do Hereby Celr- 
tify the foregoing pages, numbered from 1 to 10, inclusive, 
to be true copies of the originals of certain papers on file 
in the office of the Register of Wills, Clerk of the Probate 
Court, in case No. 53,524 estate of Elizabeth T. Hengesbacfi, 
deceased, wherein Carl J. ITengesbach and Francis 0. Ilen- 
gesbach are appellants, and James A. Hcngesbach, Execu¬ 
tor, is appellee, the same constituting a full, true, and cot- 
reet transcript of record of proceedings had in said cau$e 
according to the Designations of counsel filed therein anjd 
made a part hereof. 

1 Further Certify, That a deposit of $50. in lieu of the 
bond for appeal, was duly made by said appellants, on the 
24th day of November, A. D. 1939. I 


I 
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In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of the said Probate Court, this 2nd day of 
January, A. D. 1940. 

THEODORE COGSWELL 

(Seal) Registry of Wills for the District of Columbia, 

Clerk of the Probate Court. 

Endorsed on cover: Xo. 7595 Hengesbach, et al., Ap¬ 
pellants, vs. Hengesbach, Executor. United States Court 
of Appeals for the District of Columbia Filed Feb 2-1940 
Joseph W. Stewart, Clerk 
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Addition to Record by Stipulation of Counsel 


Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Apr 26 1940. Joseph \Y. Stewart, 
Clerk. 
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United States Court of Appeals for the District of 

Columbia. 

January Term, 1940. 

No. 7595. 


Special Calendar. 

Carl J. Hengesbach and Francis O. Hengesbach, 

Appellant , 

r. 

James A. Hengesbach. Executor, Appellee. 

Stipulation. 

It is stipulated by counsel for the respective parties in 
the above-entitled cause that the matter hereto annexed 
shall be made a part of the record in said cause, it having 
been omitted inadvertently when the record was prepared. 

SAMUEL BOGARAD, 

Attorney for Appellants. 

FRANK L. SHIGO, 

Attorney for Appellee. 

Dated: April 25, 1940. 

Endorsed: Filed Jul 5 1938 Theodore Cogswell, Register 
of Wills, D. C. Clerk of Probate Court 
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In the District Court of the United States for th«j 

District of Columbia. j 

Holding- a Probate Court. | 

No. 53-524. 

In re Estate of Elizabeth T. Hengesbach, Deceased. 

Order for Probate. 

Upon consideration of the petition of Janies A. Henges- 
bach filed herein on the 17tli day of June, 1938, and it jap- 
pearing- to the satisfaction of the Court that all of the hRirs 
at law and next of kin have been served with process or 
have consented to the probate of the will, and that the last 
will and testament of Elizabeth T. Hengesbach, deceased, 
dated the 20th day of July, A. D. 1937, has been duly proved 
by the oaths of the subscribing witnesses thereto, and! no 
objection to the probate of said will having been filed!, it 
is this 5th day of July 1938. 

Adjudged, Ordered and Decreed that the said will be 
and the same is hereby admitted to probate and record as a 
will of both real and personal property and that letters 
testamentary do issue to James A. Hengesbach, the execu¬ 
tor named therein upon his giving an undertaking in jthe 
penalty of fifteen hundred dollars ($1,500.00) conditioned 
for the faithful performance of the trust in him reposed. 

JENNINGS BAILEY, 

Justice 

District Court of the United States for the District of 

Columbia. 

Holding Probate Court. 

! 

District of Columbia, to wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, Do Hereby Cer¬ 
tify, That the foregoing is a true copy of the original Order 
of Court of July 5, 1938, admitting Will of Elizabeth |T. 
Hengesbach, to probate and record, and granting Letters 
Testamentary unto James A. Hengesbach filed and Re¬ 
corded in the office of the Register of Wills for the District 
of Columbia, Clerk of the Probate Court, in the matter of 
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the estate of Elizabeth T. Hengesbach, deceased. Case No. 
53,524, Adm. Doc. 115. 

I Further Certify, That I have compared said copy with 
the original record in said office, and find it to be a full, 
true and correct transcript thereof. 

Witness my hand and the seal of the said Probate Court, 
this 24th day of April, A. D. 1940. 

THEODORE COGSWELL, 
Register of Wills for the District of Columbia , 

Clerk of the Probate Court. 

Endorsed on Cover: No. 7595 Hengesbach et al. Ap¬ 
pellants, vs. Hengesbach, Executor. United States Court 
of Appeals for the District of Columbia. Filed Apr 26 
1940. Joseph W. Stewart, Clerk. 
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CARL J. HENGESBACH AND FRANCIS 0. i 

HENGESBACH, 

Appellants, 

vs. 

JAMES A. HENGESBACH, Executor, j 
Appelj.ee. 


BRIEF ON BEHALF OF APPELLANTS. 


Statement of the Case. 

On June 30, 1939, appellants filed a caveat to the 
•will of Elizabeth T. Hengesbach, deceased (R. l).j 
The said will was admitted to probate on July 5, 1939 j 
(Supp. Rec. 3). Appellee then moved to dismiss the ! 
caveat insofar as it was a caveat to a will of personal! 
property (R. 3). Said motion was granted and a 
decree dismissing the caveat as to the will of personal 
property was entered (R. 4). The dismissal of the 
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caveat as to the will of personal property was based 
upon the fact that the caveat was not filed within three 
months from the date the will was admitted to probate, 
and the holding of this court in Craighead v. Alexan¬ 
der, 38 App. D. C. 229, that a caveat to a will of per¬ 
sonal property must be filed within the three month 
period. 

Section 59, Title 29 page 420, of the District of 
Columbia Code provides for the filing of caveats to 
wills, and sets up a three month period for the filing 
of a caveat to a will of personal property, and a one 
year period for the filing of a caveat to a will of real 
estate. 


The Question Presented. 

The question before this court is whether the said 
holding in Craighead v. Alexander (supra) should be 
overruled. 


ARGUMENT. 

Decedent’s will covers real and personal property 
(Supp. Rec. 3). If upon hearing the will is held in¬ 
valid, the situation would be that the will would be 
valid as to personalty and invalid as to realty. If 
the will is held invalid because of a fraud practiced 
upon the testatrix, the situation would be that a 
fraudulent will stands as to the personalty, but not 
as to the real estate. It would seem that if the will 
covers real estate and personalty, and a caveat is 
filed within one year, but after three months, from the 
date the will was admitted to probate, the court, having 
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i 


jurisdiction of the caveat as to the realty, should also j 
have incidental jurisdiction over the caveat as to 
personalty. Otherwise, as pointed out, the court is | 
put in the position where opposite holdings may re- | 
suit as to the same wilL 

I 

i 

Section 124, Title 18, page 164, provides that * * | 
for cause to revoke the probate * * That is, the ; 
Probate Court may, for cause, revoke the probate of j 
a will. If upon hearing of the caveat to the will, ' 
limited to the real estate, the will should be held in- 1 
valid, under the section quoted, it would appear that ! 
the Probate Court may thereafter revoke the probate 
of the will as a will of personalty. Consequently, it j 
would seem that the Probate Court, would be en- i 
tangled in contradictions in that it (through the mo- ; 
tions court) has dismissed a caveat as to the will of 
personalty, and, if the will is held invalid on the 
caveat to the will of realty, the court is then faced 
with a duty to revoke the probate of the will in its 
entirety. In the matter of Bartholick, 141 X. Y. 166. 

Section 59, Title 29, page 420, of the Code, probably 
was intended as a statute of repose, but as ordinarily 
estates in this jurisdiction are not settled until one 
year after probate (Sec. 191, Chap. 8, Title 29, p. 426, 

D. C. Code) it is not apparent that any damage to 
innocent parties might be done if it is permitted to 
contest the will as to personalty by the filing of a 
caveat to a will of realty and personalty within one 
year from probate. 

The opinion in Craighead v. Alexander (supra) did 
not mention the oddity of a will being held valid as 


l 
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to personalty and invalid as to real estate. That such 
a situation is not desirable nor reasonable is apparent. 
This court, then, should overrule Craighead v. Alexan¬ 
der (supra) in order that there may be a reasonable 
interpretation of the statute (Sec. 59, Title 29, D. C. 
Code). 


Conclusion. 

In view of all of the foregoing, it is submitted that: 

1. The Probate Court having jurisdiction over the 
caveat as a caveat to a will of realty, it had incidental 
jurisdiction over the caveat as a caveat to the will of 
personalty. 

2. The pertinent holding in Craighead v. Alexander, 
38 App. D. C. 229, should be overruled as unreasonable 
and improvident. 

Respectfully submitted, 

SAMUEL BOGORAD, 
Attorney for Appellants , 

• 600 F St., N. W., 

Washington. D. C. 
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Statement. 


The point involved in this supplemental brief isj 
what effect the general power of revocation of probate 
of a w T ill, in Section 124, Title 18, page 164 of the Dis^ 
trict of Columbia Code, has on the limitations sectiop 


as to caveats, Section 59, Title 29, page 420 of thq 
said code. 
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Memorandum of Cases. 

In the Matter of Bartholick, 141 N. Y. 166, 36 N. E. 1, 
holds that the Surrogate, under the authority of the 
statute, has the duty to revoke a probate of a will in 
its entirety, even though the will was contested by the 
heirs only. 

In re Long’s Will, 89 N. Y. S. 555, follows the rea¬ 
soning of In the Matter of Bartholick (supra). 

Glenn v. Mitchell et al., 71 Colo. 394; 207 Pac. 84, 
holds that a statute (similar to Section 124, Title 18, 
D. C. Code) is a legislative construction of a preceding 
section (statute) that limited the time within which a 
contest should be tiled. 

In connection with a finding of testamentary incapac¬ 
ity, it has been held that a will cannot be sustained in 
part and held invalid in part. Randolph v. Lampkin, 
90 Ky. 551; 10 L. R. A. 87; 14 S. W. 538, and Hildreth 
v. Hildreth, 153 Ky. 597; 15G S. W. 144. 

It has been held that the probate court has an in¬ 
herent power to revoke probate of a will. Waters vs. 
Stickney, 12 Allen (Mass.) 1; Merrill Trust Co. v. 
Hartford, 104 Me. 5G6, 572; 129 Am. St. R. 415; Bowen 
v. Johnson, 5 R. 1.112,119. 

With the exception of Colorado and New York, 
counsel for appellants has been unable to find any 
State statutes similar to the District of Columbia stat¬ 
utes (secs. 59 and 124 supra). In most of the states, 
the limitation section sets out one period for contest- 
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I 

ing a will, as to both real and personal property. Those 
states that do not have a limitation section, by court; 
decision, have limited the right to caveat to a reason¬ 
able time after probate. In Pennsylvania there was a 
statute making a distinction between real and per-! 
sonal property as to the respective times for contest 
of a will (see 185 Pa. 172, 39 A. 888) but apparently! 
there did not exist at the same time a statute such as j 
Section 124, Title 18, page 164 of the District of Co-1 
lumbia Code. 

Conclusion. 

i 

j 

It is submitted that Craighead v. Alexander, 38 App. 
D. C. 229, obviously did not take into consideration 
Section 124, Title 18, page 164 of the District of Co¬ 
lumbia Code, and therefor cannot stand as good law. j 

Respectfully submitted, 

SAMUEL BOGORAD, 
Attorney for Appellcmts, 

600 F Street, N. W., 
Washington, D. C. 


I 
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IN THE 


Unite!) States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 
January Term, 1940. 


No. 7595. 


SPECIAL CALENDAR. 


Carl J. Hexgesbach and Francis 0. Hexgesbach, 

Appellants, 

v. 

James A. Hexgesbach, Executor. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

The appellee agrees with the appellants statement 
of the case except in their claim that the will of Eliza¬ 
beth T. Hengesbach, deceased, was admitted to pro¬ 
bate and record on July 5,1939 (page one of appellants 
brief). The said will was admitted on July 5, 1938 
(Supp. R. 3). Further the appellants neglect to state 
that Citation—Probate of Will was issued on June 17, 


2 


1938 (R. 5). Also that said Citation was personally 
served on Francis 0. Hengesbach June 20, 1938, and 
on Carl J. Hengesbach June 21, 1938, by Richard A. 
Oden, Deputy U. S. Marshal (R. 6). 

THE QUESTION PRESENTED. 

The appellee does not agree with the question pre¬ 
sented by the appellants on page two of their brief. 
* * # “The question before this Court is whether the 
said holding in Craighead v. Alexander {supra) should 
be overruled.” 

The question is not whether this Court should re¬ 
verse itself, but merely whether the appellants com¬ 
plied with Section 59 Title 29 (Wills and Administra¬ 
tion) of the 1929 Code of Laws for the District of 
Columbia, which provides as follows: 

“If, upon the hearing of the application to ad¬ 
mit a will to probate, the court shall decree that 
the same be admitted to probate, any person in 
interest may lile a caveat to said will and pray that 
the probate thereof may be revoked at any time 
within three months after such decree, if it be a 
will of personal property, and so far as it is a 
will of personal property; and if it be a will of real 
estate, and as far as it is such will of real estate, 
any person interested actually served with proc¬ 
ess or personally appearing In such proceedings 
may file such caveat within one year after such 
decree; any person interested who at said time 
was returned ‘not to be found’ and was proceeded 
against by publication may file such caveat within 
two years after such decree; and any person in¬ 
terested who at the time of said decree is within 
the age of twenty-one years may file such caveat 
within one vear after he becomes of age. (Mar. 3, 
1901, 31 Stat. 1212, c. 854, sec. 137.) ‘ 
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SUMMARY OF ARGUMENT. 

The Court did not err in ruling that the appellant^ 
failed to comply with Section 59 Title 29, page 420, of 
the District of Columbia Code (supra). 

The Court did not err in ruling that the caveat be, 
dismissed in so far as- same purports to be a caveat to} 
a will of personal property. j 

I 

ARGUMENT. 

The appellants base their argument on a series of 
hypotheses. Section 59, Title 29, of the District of 
Columbia Code is clear and not susceptible of misin¬ 
terpretation. It provides a three months limitation 
for filing a caveat to a will of personal property. 
Therefore, in considering a motion to dismiss such a 
caveat as in the case at bar (R. 3), the lower Court 
was concerned only with the question of whether or not 
such caveat was filed in due course. 

The appellants Francis 0. Hengesbach and Carl J. 
Hcngesbach were duly served with a Citation on June 
20, 1938, and June 21, 1938 (R. 6). Thereafter on 
July 5, 1938, the will of Elizabeth T. Hengesbach, de¬ 
ceased, was admitted to probate and record as a will 
of real and personal property, letters testamentary 
were granted to James A. Hengesbach (Supp. R. 3). 
The said will was not admitted to probate and record 
on July 5, 1939, as the appellants contend on page one 
of their brief. If the said will had been admitted on 
the date claimed by the appellants, the appellee would 
concede all argument because the appellants would 
have complied with Section 59, Title 29, page 420 of 
the District of Columbia Code with provides for the 
filing of caveats to wills, and sets up a three months 
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period for the filing of a caveat to a will of personal 
property, and one year period for the filing of a caveat 
to a will of real property. 

In the case at bar, as shown by the record (R. 1), the 
appellants filed their caveat 360 days after the will 
wa> admitted to probate and record (Supp. 3),—270 
days late. Under the circumstances the lower Court, in 
considering the appellee’s motion to dismiss the caveat 
in so far as it was a caveat to a will of personal prop¬ 
erty (R. 3), had no option but to dismiss the caveat as 
the matter was beyond its discretion. 

In the case of Craighead v. Alexander, 38 App. D. C. 
220, a caveat to a will was filed one day less than one 
year after the will had been admitted to probate and 
record. The caveators alleged that tliev had consented 
to the probate of the said last will and testament rely¬ 
ing upon certain false misrepresentations which had 
been made therein; alleged that the will in question 
had been secured by fraud and undue influence; and 
prayed that the order of probate be set aside and that 
they be granted leave to file a caveat. The lower Court 
refused to permit a caveat to be filed as a will of per¬ 
sonal property but allowed the caveat to be filed as a 
caveat to a will of real property. The petitioners ap¬ 
pealed from the first part of the lower Court’s order 
and the executors appealed from the last part of the 
lower Court's order. The Court of Appeals considered 
31 Stat. 1212, c. 87)4, hereinbefore set forth and held at 
page 236: 

u* * * -\y c think the Court was right in dismis¬ 
sing so much of the caveat as related to a will of 
personal property.’’ 

In the case at bar, no false misrepresentations were 
made to the appellants, no tricks or fraud were prac- 



5 


br 

© 


tieed upon them ns was alleged in tlie case of Craig¬ 
head v. Alexander (supra,). The appellants in this 
case were properly notified of the probate proceedin 
(R. G), they had ample time in which to file a cavea 
they were represented by counsel but they were lax an<|l 
negligent in that they did not comply with Sec. 59, Titl^ 
29, page 420 (Wills and Administration) of the Codk 
of Laws for the District of Columbia. The appellants 
are merely using the shield of hypotheses as an excuse 
to conceal their delay. 

In the Estate of James G. Kent Adm. No. 33-72S 
Justice Bailey refused to permit a caveat to be file 
to a will as a will of personal property, in so far as i 
applied to the will as a will of personal property after 
the three months period had elapsed. (Citing Craig -i 
head v. Alexander, 38 App. D. C. 229.) j 

In the Estate of Jesse W. Briggs, Adm. No. 47-334 1 
Justice Gordon following the Kent case (supra) and 
the case of Craighead v. Alexander (supra) refused 
to permit a caveat to be filed to a will as a will of per-j 
sonal property, insofar as it applied to a will as a will j 
of personal property after the three months period had j 
elapsed. 


HISTORICAL NOTE. 

I 

DISTINCTION BETWEEN REAL AND PERSONAL 

PROPERTY. 

Real and personal property have been treated dif¬ 
ferently from the earliest times. Primitive, Teutonic, 
Mosaic and the Roman Law made a distinction between I 
real and personal property. The distinction became j 
still more marked by the establishment all over Europe j 
of the system of feudal tenures. The Common Law rec- j 
ognized the distinction between real and personal | 
property. i 
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English and American Law is characterized by the 
cleavage between the rules governing “real” and 
“personal” property. This cleavage is due in the first 
instance to the exceptional character impressed upon 
estates in land by the feudal system—land being 
‘ ‘ held ? ’ not owned. The terms 1 ‘ real ’ ’ and * 1 personal J ’ 
however, did not originally define two kinds of prop- 
ertv, but indicated a distinction between earlv forms 
of judicial procedure. 

Under the law of Wills personalty is governed by the 
domicile of the testator and realty by its situs. In the 
law as it is today legislators in the various states did 
not lose sight of the fact that there is a distinction be¬ 
tween real and personal property, the statutes empha¬ 
size the fact. Congress in legislating for the District 
of Columbia adheres to the distinction in 31 Stat. 1212, 
c. S54; the reason is apparent. Personal property is 
movable and may easily be lost or destroyed while 
realty is immovable. The aforementioned matter has 
now become common knowledge. However the chief 
authorities are obviously, the histories of Pollock and 
Maitland, of Stubbs and Holdsworth. 

CONCLUSION. 

In view of the foregoing, it is obvious that appellants 
did not comply with the mandatory provisions of the 
D. C. Code relating to wills of personal property, 
wherefore it is respectfully submitted that the action 
of the lower court in dismissing the caveat as to the 
personal property was proper and should be affirmed. 

Respectfully submitted, 

Frank L. Shigo, 

Attorney for Appellee , 
Mills Building, 
Washington, D. C. 
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Carl J. Hengesbach and Francis 0. Henuesbach, 
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v. 

James A. Hengesbach, Executor. 


SUPPLEMENTAL BRIEF ON BEHALF OF 

APPELLEE. 


STATEMENT. 

The appellee agrees with the appellant’s statement 
in his supplemental brief. 

ARGUMENT. 

Section 124, Title 18, page 164, provides that “ * * * 
for cause to revoke the probate * * V’ That is, the 
Probate Court may, for cause, revoke the probate of a 
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will. Bv this section the legislators conferred certain 
powers upon the Judiciary regarding probate. In sec¬ 
tion 59, Title 29, page 420 of the said code the legisla¬ 
tors prescribe the manner in admitting wills to pro¬ 
bate and also the time in which a caveat may be filed 
to a will of real and personal property. The aforemen¬ 
tioned sections are consistent. The appellants are ask¬ 
ing the Court to act arbitrarily when they wish that 
this Court should override Sec. 59, Title 29 of the Dis¬ 
trict of Columbia Code. Thev have not shown anv 

• • 

reasonable cause why the probate of the will at bar 
should be revoked. Negligence on their part is no cause 
at all. 

Iloopes Estate — Harris's Appeal 185 Pa. 172. In 
this case no action was taken until 5 years less a day 
from the day of probate. The statute in Pennsylvania 
is similar to tiie District of Columbia Code, regarding 
the method in which to contest, except that in Penn¬ 
sylvania the time is 3 years for personalty and 5 years 
for real estate; whereas the District of Columbia is 3 
months for personal property and 1 year for real prop¬ 
erty. The Court said, ‘‘this decree under the act of 
March 15, 1832, is conclusive as to the personal estate 
unless appealed from within 3 years, and its legality 
could not be impiired into collaterally. An appeal from 
a decree probating a will taken 5 years less a day after 
the probate, is too late as to personal estate of the tes¬ 
tator. 

Lather v. Lather , 122 Ill. 558. The Illinois statute 
sets a three year period to contest the validity of a will. 
A bill in this case to test the validity of the will was 
filed nearly 10 years after probate. The Illinois Court 
said, “as the jurisdiction of chancery in this state to 
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entertain bills to set aside probate of wills is derived j 
exclusively from the statute, such jurisdiction can only 
be exercised in the mode and under the limitations pre¬ 
scribed by statute.” * * * “If any person shall, within 
3 years after the probate, etc., appear and by * * * bill j 
in chancery, contest the validity of the will,” “an issue j 
at law shall be made up,” etc. If such a person does j 
not appear within 3 years, an issue can not be made I 
up. The appearance within 3 years is a jurisdictional I 
fact, and is necessary in order to put the machinery 
of the Court in motion so as to test the validity of the 
will. The Court has no power to entertain the bill 
after 3 years have passed.” The reason of this is j 
apparent from the words “if no such person shall ap- j 
pear within the time aforesaid shall be forever bind- j 
ing and conclusive on all parties concerned, saving to j 
infants,” etc. The original probate of the will upon j 
testimony of the subscribing witnesses is allowed with- j 
out delav, in order to secure an orderly settlement of I 
the estate and to prevent embarrassment and injurious j 
consequences to creditors and others, which might re- j 
suit from the delay incident to a contest over a will. | 
But serious consequences may also result from too j 
long a delay to the property rights and titles of parties 
interested in holding under the will, and, therefore, a i 
period should be fixed after which the original probate ! 
should be regarded as binding and conclusive. i 

Glenn v. Mitchell et oL, 71 Colo. 394. A Colorado j 
Statute 7096, R. S. 1908, reads as follows: “In all ac¬ 
tions wherein the execution or contents of any last 
will may be brought in question, the record of the pro¬ 
bate of such a will, or an exemplified copy of such a rec¬ 
ord, shall be conclusive proof of the execution and also 
of the legality and validity of the contents thereof, in- 
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sofar as the same were determined at the probate, both 
as against the persons summoned and appearing at the 
probate and as against all other persons; provided 
that any heir at law, legatee, devisee, or other person 
interested to prove or contest said will, who was not 
summoned by actual service of process, and who did 
not appear at the probate of such will, may at any time 
within one vear after the admitting of such will to 
probate, appear in the county court of the county 
wherein such will was presented for probate, and con¬ 
test the validity of such will, or propound the same for 
probate as in an original proceeding for probate; but 
if no such person shall appear within the time afore¬ 
said, the probate, or refusal thereof, shall be forever 
binding and conclusive on all the parties concerned 
saving to infants, or persons non compos mentis, the 
like period after the removal of their respective dis¬ 
abilities. 

The Court said, “manifestly the object of the law 
makers in the enactment of this Statute was to pre¬ 
vent repeated litigation of the same issues. It indi¬ 
cates not purpose to abrogate established rules under 
which rights are protected.” 

The appellants in citing this case on page 2 of their 
supplemental brief say, “holds that a statute (simi¬ 
lar to Section 124, Title IS, D. 0. Code) is a legislative 
construction of a preceding section (statute) that lim¬ 
ited the time within which a contest should be filed.” 
The appellants try to make it appear that the Colorado 
Statutes 7096, R. S. 1908, and 7097, R. S. 190S, clash 
and are inconsistent. That is not so because the latter 
definitely protects the rights of infants and persons 
with legal impediments, just like Section 59, Title 29, 
of the D. C. Code has a saving clause to infants, etc. 
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On page two of the Appellants’ brief they cite the j 
following cases: j 

i 

Bowen v. .Johnson, 5 R. 1. 112, 119. 

Merrill Trust Company v. Hartford, 104 Me. i 
566, 572. 

Randolph v. La in plan, 90 Ky. 551. 

In the Matter of Barth olich , 144 X. Y. 166. 

In re Long’s Will, 89 N. Y. S. 555. 

i 

These cases are cited to trv and show the analogy of | 
the various courts and their holdings in conjunction j 
with Section 124, Title 18, of the T). C. Code. None of J 
the cases cited have any bearing whatsoever on the j 
case at bar and the question before this court. In the 
Bowen v. .Johnson case (supra) the question was one 
of domicile and jurisdiction, and only by the greatest 
stretch of imagination can the appellants align it to j 
the case at bar. The Merrill Trust Company v. Hart- j 

ford involved the question of laches. The Randolph v. j 
Lumpkin case (supra) involved the action, manner and i 
conduct of the Judge towards the jury after he had 
recalled them when they could not reach a verdict. The 
words used by the judge were, “Gentlemen, how can 
you expect this case to be decided unless you do it.’ 
This as you know, the third trial of this case, and it 
has been an incubus upon the business of the Court. 

It is no credit to a man merely because he has an opin¬ 
ion to stubbornly stick to it.’’ It was upon the errone¬ 
ous instruction of the judge and the tone in which he 
used the aforementioned instruction that the case was 
reversed, and not upon a statute as the appellants 
would have this Court believe. 

The appellee does not contend that the five cases 
(supra) were not properly decided but that they are 
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so far removed from the ease at bar that there is no 
comparison between them. 

Statutes in Colorado, New York, Illinois and Penn¬ 
sylvania are similar to Sec. 59, Title 29 (supra) of the 
District of Columbia Code. The appellants admit on 
page three of their supplemental brief that where no 
such aforementioned statutes exist the courts have 
limited the right to caveat to a reasonable time after 
probate. 

In the case at. bar the appellee did all that was re¬ 
quired of him under the District of Columbia Code. 
On the other hand the appellants disregarded their 
rights and duties under the said law in probate mat¬ 
ters. For cause they can only show their own negli¬ 
gence. The appellants negligence is no cause at all. 
If a hardship exists, it is not one that was created by 
legislators, nor by the lower court, nor by this Court, 
nor by the appellee, but it is of the appellants own 
making. 

CONCLUSION. 

In view of the foregoing, it is obvious that the appel¬ 
lants did not comply with the mandatory provisions of 
the District of Columbia Code relating to wills of per¬ 
sonal property, and their negligence is no cause at all 
to revoke the will at bar, wherefore it is respectfully 
submitted that the action of the lower court in dismiss¬ 
ing the caveat as to the personal property was proper 
and should be affirmed. 

Respectfully submitted, 

Frank L. Shigo, 

Attorney for Appellee , 
Mills Building, 
Washington, D. C. 





